Lhy

SWorldJournal Issue 6 / Part 7 \TQP

S
https://www.sworldjournal.com/index.php/swj/article/view/swj06-07-134

DOI: 10.30888/2663-5712.2020-06-07-134

YK 343.9.01
AHTPOIIOJIOTYECKOE PA3ZBUTHUE U OBIIECTBEHHAS MOPAUJIb:

MPOBJIEMbBI YTOJIOBHOHN NOJINTUKH
ANTHROPOLOGICAL DEVELOPMENT AND PUBLIC MORALS: PROBLEMS OF
CRIMINAL POLICY
Boychenko V.P. / boituenxo B.II.
Accucmenm kagedpu yeonosHozo npasa
ORCID: 0000-0002-1938-4943
National University «Odessa Law Academy”,
Odessa, Fontanska doroga, 23, 65009
Hayuonanvnutii ynueepcumem « Odecckas 0puoudeckas akaoemusy,
Ooecca, ©onmanckas oopoea 23, 65009

Summary This issue is a special comprehensive study of the anthropological foundations of
criminal law policy to ensure the security of morality in modern legal doctrine and criminal law of
Ukraine. A concept of criminal law protection of public morality in Ukraine in the transition to the
new legislation was developed. The study of criminal law protection of public morality as socially
and historically determined phenomenon of anthropogenesis is analyzed. The ideology of criminal
legal compensation for victims of crimes against morality as a criminal measure is supported, as a
sense of social justice is the highest goal of regulating criminal law counteraction to crimes against
morality in terms of tools and mechanisms of modern legal anthropology.
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Introduction

Morality in the criminal law sense is a social relationship that is formed and
developed in society, to ensure respect for some people to others, shyness, respect for
universal values established in society, non-compliance with which a person leads to
public condemnation and affects the level of cultural and spiritual personal
development. But the case of development depends not only on standard goals but the
urge to be secure. In order to be secured it is important to organize new criminal
policy based partially on Based on this, the concept of criminal law protection of
public morality in Ukraine in the transition to the new legislation was developed.

Main text

The study of criminal law protection of public morality as a socially and
historically determined phenomenon of anthropogenesis is a complex process to
study the social preconditions for criminalization of such crimes, features of the
modern concept of criminal law protection and prospects for improving the relevant
norms [1, 2]. Morality in the criminal law sense is a social relationship that is formed
and developed in society, to ensure respect for some people to others, shyness,
respect for universal values established in society, non-compliance with which a
person leads to public condemnation and affects the level of cultural and spiritual
development of her as a person. Under criminal law protection are measures to ensure
the security of existing social relations and interests and deter citizens from criminal
encroachments by defining in criminal law harmful to the individual, society and the
state offenses and establishing criminal penalties and other measures of criminal law
influence [3].
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The main hypothesis of the study is the statement of the possibility of using the
subjective characteristics of the individual and the tolerance of its assessment in the
information society as a basis for criminalizing acts against public morality.

Not only public danger, but also network permissibility and support of
individual deviations makes it possible to recognize the act as socially dangerous.
Thus, the material feature of the crime (danger to the state and society) is determined
by the significance of illicit practices for the individual (social group) and is
reinforced by tolerance of violations of these norms in the reference group
(subculture) or society as a whole.

The presence of numerous scientific positions, which are sometimes
contradictory on certain debatable issues regarding the regulation of criminal law
protection of morality in times of cultural relativism, indicates both the urgency of
the issue and significant complications in the process of qualifying crimes that
encroach on relevant objects. From the point of view of criminalization theory, this
may be due to the dominance of the classical methodology of positive legal research.
On the other hand, the progress of knowledge in the field of existing scientific
disciplines with their history of development, theoretical and methodological support,
definition of subject-objective area, classification characteristics, long-term goals and
objectives largely depends on ways to transform this knowledge under the influence
of new concepts, theories , exercises and direction [4].

The criteria for using the anthropological method for the analysis of a specific
legal form and the factors that determine its specificity are determined. The typology
of crimes against morality from the point of view of the personal approach, and
possible criteria of revealing of efficiency of criminal-legal influence in this case is
developed. We argue that improvement of legal mechanisms for regulating social
relations arising in the spiritual sphere should become a priority of public policy
(including criminal policy) in the field of morality and spiritual security of the
individual, society and state.

The implementation of such a policy involves, in particular, improving the
existing system and legal features of the corpus delicti, as well as the development of
new corpus delicti (taking into account the specifics of both criminal liability and
spiritual life) and the inclusion of relevant legal norms in the current Criminal Code.

This vision of criminal law anthropology, in contrast to the established ideas in
this field, linking its existence with the positivist methods as a private criminal law
theory that studies the relationship between personality and criminal law, personality
as an object of action rights and its requirements to the law, the structure of personal
values and criminal law as a means of embodying these values in public life, human
rights and their legal protection by criminal law.

Thus criminal-legal prevention of crimes is characterized as an effect of the
criminal law as a whole, and not exclusively of its separate norms and institutions.
Implementation of protective and preventive criminal-legal relations insists on the
need to differentiate the amount of state coercion depending on the characteristics of
the subjects of such influence (individuals, social communities, the state), the degree
of influence on the characteristics of the perpetrator; its criminality; the severity of
the crime; the needs of the victim, third parties, the state, the international
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community).

It is stated that the formation of legal anthropology as a relatively independent
scientific field in modern criminal law is through the promotion of new scientific
paradigms, new methodologies of legal activity (lawmaking, interpretation of law,
application of law, etc.), as well as at the logical level - by providing new meanings
of concepts and derivation on this basis of new legal constructions [5].

To our opinion anthropological knowledge in criminal law appears as a result of
fixing new connections between signs and objects that have developed in the system
of legally significant activities, operations and procedures to ensure the security of
the individual, society, state by specific methods of criminal law. So legal norms in
the criminal-legal and political sense receive anthropological interpretation due to the
need for new activities based on humanistic principles, the need to increase the
effectiveness of criminal-legal protection of the population from crimes against
morality.

That is why the anthropological analysis of the criminal law norm is a
humanitarian examination of legal documents, mainly related to its assessment from
the standpoint of relations between the subjects.

The purpose of anthropological analysis of crimes against morality is to
determine the degree of compliance with the conditions of normal development of
man and society using the methods of criminal law. This assessment stems from the
belief that criminal law is a form of collective adaptation of the community to its
place of existence.

Criminal law in the anthropological sense of today is analyzed as a system of
interrelated obligations, considered as a right on the one hand and recognized as a
duty on the other to ensure the security of the individual, society, state, protect them
from criminal offenses. Accordingly, the anthropological analysis of the criminal law
norm in the process of studying the genesis and state of the norm should reveal the
amendment of the norm, its compliance with the ideology of the criminal law, the
adequacy of the legal form and the effectiveness of restrictions.

Thus, crimes against public order and morality are exclusively anthropological
in nature and development. Such a return to the origins of the formation of law,
which is culture in various forms of its existence, provides the formation of a new,
modern level of legal understanding, able to satisfy both the theory and practice of
law.

We argue that the statement on the mode of implementation of the provisions of
criminal law is directly proportional to the level of both legal culture and general
culture.

This issue acquires a special meaning in the context of reforming the modern
legal system of Ukraine, which is aimed at adapting to their own social conditions of
criminal law, which were formed in other social preconditions. The devaluation of
traditional spiritual foundations in the form of religious and moral ideals, positive
legal consciousness creates an atmosphere of heightened social tension at all levels of
socio-cultural relations in society, which contributes to the emergence and
development of destructive principles in all other spheres of public life.

The ideology of criminal legal compensation for victims of crimes against
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morality as a criminal measure is supported, as a sense of social justice is the highest
goal of regulating criminal law counteraction to crimes against morality in terms of
tools and mechanisms of modern legal anthropology.

As a result of historical and legal-dogmatic comparison of signs of the text of
the law, concrete activity and conclusions concerning legal understanding of norm,
textual norms new values. Thus, legal norms receive an anthropological interpretation
due to the need for new activities based on humanistic principles, the need to increase
the effectiveness of criminal justice. The principle of scientific validity of lawmaking
and the application of law in the criminal law sense requires in this area the use of
new knowledge in the analysis of criminal law at all levels of social interaction,
namely legal and anthropological knowledge.

Anthropological analysis of criminal law is a humanitarian examination of legal
documents, mainly related to its assessment from the standpoint of relations between
the parties. The purpose of anthropological analysis is to determine the degree of
compliance with the conditions of normal development of man and society using the
methods of criminal law. This assessment stems from the belief that criminal law is a
form of collective adaptation of the community to its place of existence. Thus,
criminal law in this sense is considered as a system of interrelated obligations,
considered as a right on the one hand and recognized as an obligation on the other
hand to ensure the security of the individual, society, state, protect them from
criminal offenses.

Today's popular security approach in the ideology of sustainable development of
modern states focuses on the guarantees of rights and mutual obligations of the
subjects of public relations. Public morality is a complex regulator in the system of
modern social control, which ensures the mutual responsibilities of the state, society
and the individual in relation to their normal functioning. Along with this, the right to
revolt, the right to deviate, the right to personal deviations from public stereotypes are
not always supported by the prevailing system of norms in society. : in crimes against
public morality, the definition of public danger is socio-political in nature, regardless
of the determining significance of the subjective component.

Thus, the policy in the field of combating this type of crime is a system of
political and legal measures aimed at reducing the level and dynamics of criminal
offenses by all political, economic measures and legal means (punishment, other
criminal measures, measures to treat offenders) on the main characteristics of the
development of society and moral values in it.

The state has a duty to punish for the sake of social peace, but this duty is offset
by a number of restrictions and balances of executive and legislative power. criminal
law is not due to social needs and internal necessity, which leads to a conflict
between public consciousness (or attitudes of individuals) and criminal law
prohibitions, mass anomie, genocide, legal nihilism.

The structure of the policy of protection of moral relations as an object of
criminal law protection includes:

1) security (preservation) of historical and cultural heritage as a set of the most:
significant material carriers of spirituality, which is the result of a system of
organizational, legal and other measures to prevent the destruction, destruction or
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damage of cultural property, their illicit trafficking in the form of illegal transfer
ownership;

2) security of the moral foundations of society as a system of protection against
the destruction of the national mentality of the Ukrainian people in the form of the
moral foundations of the nation, traditions and customs based on them, ideas of
justice, goodness and equality, etc .;

3) religious security of the individual and society as a state of political and legal
protection and social stability of religious relations, including freedom of conscience
and religion, non-interference of the state and anyone in church affairs,
inadmissibility of spreading destructive cults in Ukraine, totalitarian sects, etc.

Thus, the development of anthropological dimension of criminal law and policy
should be understood as a human-centric component of policy in the field of
combating criminal offenses, on the development and implementation of substantive
criminal law aimed at ensuring the safety of public morality from the most dangerous
encroachments.

The mode of implementation of the law is directly proportional to the level of
both legal culture and general culture. This issue acquires a special meaning in the
context of reforming the modern legal system of Ukraine, which is aimed at adapting
to their own social conditions of criminal law, which were formed in other social
preconditions.

Conclusion and findings

The anthropological knowledge in criminal law appears as a result of fixing new
connections between signs and objects that have developed in the system of legally
significant activities, operations and procedures to ensure the security of the
individual, society, state by specific methods of criminal law. The interdependence of
subsidiarity, proportionality, solidarity and respect for the criminal law prohibition is
especially clear in the characteristics of modern criminal law doctrine, which is
gradually evolving.

That is why the criminal law protection of public morality and individual
morality is an important element in the development of the modern rule of law. Moral
prohibitions for unwritten negative acts condemned by society are primary in
determining punishment, but the logic of social development shows a certain
immorality of modern criminal law.

The limits of state intervention in private life, the features of responsibility for
deviant behavior, guarantees of rights, freedoms, responsibilities, security of the
individual, society and the state are determined by the prevailing moral values in
society. The purpose of criminal law protection of public morality is to ensure the
functioning of the state system of protection of moral principles, narratives and
values aimed at economically, psychologically psychiatrically and socially healthy
lifestyle. This means a set of norms with double prevention, aimed at neutralizing the
negative impact of network factors in the information society, protection of
traditional values from the promotion of the cult of violence and cruelty,
pornography, hate and bullying, racial and national hatred, acts of discrimination.
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Anomauyia B cmammi 0yno po3pobreno KoHyenyilo KpuMiHATbHO-NPABOBOi OXOPOHU
CycninbHoi mopani 6 Yxpaiwi 6 ymoeax mpau3uyii 00 HOB020 3aKOHOOABCMEA. J]OCHiONCeHHs.
KPUMIHAIbHO-NPABOBOI OXOPOHU CYCNITbHOI MOPAi K COYIATbHO MA ICMOPULHO 0emePMIHOBAHO20
A6UWA  AHMPONO2eHe3y € CKIAOHUM NpoYecomM Wo00 BUBYEHHS COYIANbHUX NepedyMos
KPUMIHAI3AYIT MAKux 3104YUHi8, 0coOIUusocmerl ()OpMyS8anHs CY4acHOi KOHYenyii KpUMIHAIbHO-
npagosoi 0XopoHuU ma nepcnekmus yOOCKOHAIeHHs 8i0N0BIOHUX HOPM.

Mopanvricms y KpUMIiHAIbHO-NPABOBOMY CEHCI Ye CYCRIIbHI GIOHOCUHU, WO PopMyromsbcs i
PO36UBAIOMBCA 8 CYCHLILCMBI, 3a0JI51 3a0e3neyeH s WAHOOIUB020 CMABIEHHS OOHUX Jiooell 00
IHWUX, COpOM A3MUE0CMI, NOBAU OO0 3A2ANbHONOOCLKUX YIHHOCMEl, WO YMEEePOUIUCs 6
CYCRIiNbCMBi, HeOOMPUMAHHS SKUX 0COD0I0 NPU3B0O0UmMb 00 2POMAOCbKO20 0CYOY | BNIUBAE HA
PiBeHb KYIbMYPHO20 | OYX08HO20 po3eumky il ax ocobucmocmi. I1i0 KpumiHanibHO-npasosoo
OXOpOHOI0 pO3yMilomb 3axo0u no 3abe3nedyeHHio 0Oe3neKu ICHYIUUX CYCNIIbHUX GIOHOCUH mda
iHmepeci6 ma YMPUMAHHA 2POMAOAH 6i0 3NOYUHHUX NOCASAHb WIIAXOM GU3HAYEHHS 6
KPUMIHAILHOMY 3AKOHI WIKIOIUGUX OJIsL 0COOU, CYCRIIbCMBA MA 0epicasu NpagonopyuleHb ma
BCMAHOBNEHHS 3 IX GUUHEHHSA KPUMIHANbHUX NOKAPAHb MA THWUX 3AX00i8 KPUMIHATbHO-NPABOBO2O
BNIIUBY.

OchosHo  2inome3010  00CHIONCeHHA € KOHCMAmMayis MONCIUBOCMI  BUKOPUCTAHHSA
Ccy0 €EKmHUX — Xapakmepucmux — OUIbHOCMI — iHOusioa ma moaepaHmuocmi il OyiHKu y
iHhopmayitiHomy CyCnitbCcmei 8 AKOCMI 0CHO8U KPUMIHANI3ayii OisiHb npomu cycninibHoi mopani. He
MinbKU CYCHibHA Hebesnexka, ane U Mepexncesa 003804eHICMb Ma NIOMPUMKA THOUBIOYATbHUX
oegiayil poOUmMb MOIUCIUBOIW BUHAHHS OISAHHA CYCNilbHO-HebesneyHum. Omoice mamepianvha
03HAKA 3704UHY (Hebesneka Ons 0epicasu ma CYCniibCmeda) OemepMIiHYEMbCA 3HAYYUWICIIO
He00360/IeHUX ~ NpaKmuk 01 ocobucmocmi  (coyianvHoi  epynu) ma  NiOKPenuoeEmcs
MOAEPAHMHICMIO 00 NOPYULEHHS OAHUX HOPM Y pehepenmHuiil epyni (cyOKyabmypi), uu y coyiymi y
Yinomy.

B pobomi niompumyemscs Haykoea nosuyis CMoco8HO mo2o, w0 YOOCKOHANIeHHs NpPABOBUX
MEXAHI3MI6 pe2yNt08anHs CYCRIIbHUX 8IOHOCUH, WO SUHUKAIOMb ) OYXOBHIl cqhepi, NOBUHHO CMamu
npiopumemHuM HANPAMKOM OepIHCABHOI NOAIMuKY (Y momy yucii i KpUMIHATbHOI NOJIMUKU) 6
eany3i 3abe3neuenHHs MOpAIbHOCMI | OYX08HOI Oe3neku 0coOUCMOCmi, CYCHIIbCMEA i 0epiHcasi.
30iticnenHss makoi NOAMUKU NPUNYCKAE, 30Kpemd, | B00CKOHANEHHS ICHYIOYOi cucmemu i
IOPUOUYHUX O3HAK CKIAOI8 8IONOGIOHUX 3T0YUHIB, A MAKOMC PO3POOKY HOBUX CKIAOI8 310YUHIE (3
VPAxyB8auwHAM Cneyu@iku K KpUMIHAILHOI 8i0nosidanbHocmi, mak i 0yXo8Hoi cqhepu dcumms) i
BKIIOUEHHS 8I0N0BIOHUX npasosux Hopm y yunnuu KK Yrpainu.

na yvoeo 6yn0 6U3HAYUEHO OCHOBHI MEHOeHYii pO36UMK) BYEHHA NpPO AHMPONOJLO2IYHULL
HANPAMOK Y CYYACHIU OOKMPUHI KPUMIHATILHO20 NPABA; 0XapaKmepu3oeaHo KpUMIHATbHO-NPABOEe
nonepeodceH s 3104UHI8 — AK Ol KPUMIHATbHO20 3aKOHY 8 YiNOMY, d He GUKIIOUHO OKDEeMUX 1020
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Hopm ma iHcmumymie. Peanizayis oxoponnux ma npoginakmuuHux KpUMiHAIbHO-NPABOBUX
BIOHOCUH HANOJA2AE HA HeOOXIOHOCMI Jugepenyiayii 00csacy 0epiHcasH020 NPUMYCY 8 3ANeHCHOCTI
8i0 Xxapakmepucmux cy0’€kmie  makoeo 6naugy (0cobu, coyiaibHi CRITbHOMU, O0epIHcasa),
8ION0OGIOHOCMI CMYNEHs BNAUBY XAPAKMEPUCTNIUKAM 0COOU BUHHO20, ii KDUMIHALHOCMI, CIYNEHIO
MAACKOCMI CKOEHO20 3JI04UHY, NOMpedam NOMepniiozco, mpemix 0cio, 0epicasu, MidHCHAPOOHOT
CnibHOMU).

Koncmamosano, wo gopmysanns wpuouunoi anmpononocii Ak IOHOCHO CaMOCMIHO20
HAYKOB020 HANPAMKY Y CYYACHOMY KPUMIHANbHOMY NpAgi NPOXoOums uepe3 BUCYBAHMSA HOBUX
HAyKoB8UXx napaouem, Ho80i Memooon02ii 1opuoudHoi OisIbHOCMI (MpasdomeopuoCmi, miyMadeHHs.
npaea, 3acmocy8aHts npasa i ix.)

Taxum yunom, anmpononociune 3HaHHA Y KPUMIHATbHOMY Npasi 3'5615€mbcs 8 pe3yibmami
Qixcayii Hosux 36'sa3Ki6 midc 3Hakamu i 00'ekmamu, WO CKIAAUCE 8 CUCMEMI IOPUOULHO 3HAYYUSUX
disltbHocmetl, onepayiitl i npoyeoyp CMOCOBHO 3abe3neueHHo 0Oe3neku ocodu, CYCniibemea,
oeporcasu  cneyugiunumMy  Memooamu  KpUMIHAIbHO-NPA8oeo2o  enausy. Bsaemoszanesrcnicmo
cyocioiaprocmi, npoOnoOpYIHOCMI, CONI0APHOCMI MA NOBANCAHHA KPUMIHAIbHO-NPABOBOI 3A00POHU
0CO00IUB0 UIMKO BUABTIAECMBCA Y XAPAKMEPUCTNUKAX CYUACHOI KPUMIHATLHO-NPABO60i OOKMPUHU, WO
OMPUMY€E NOCMYNOBUL PO3BUMOK.

Taxkum 4uHOM, Ni0 AHMPONOLOSIYHUM BUMIDOM KPUMIHANILHO2O NpAéa ma NONIMUKU CLi0
po3ymimu  TIOOUHOYEHMPUCMCLKY — CKIA008Y NOAIMuKu y cgepi npomuodii  KpUMIHATLHUM
NPABONOPYUEHHAM, 3 NPUBOOY PO3GUMKY MaA peanizayii HOpM MamepianbHO20 KPUMIHATLHO20
npasa, CnpsaMOBaHux Ha 3a0e3neyerHs be3nexku CYCnilbHoi Mopai 6i0 HAubiIbw Hebe3neuHux OJis
8i0N0BIOHO20 CYCNINbLCMBA NOCA2AHD.

Kniouosi cnoea: cycninona mopanvHicms, KpUMIHATLHO-NPABOBA OXOPOHA, KPUMIHANbHA
NONIMUKa,  3104UHU  NPOMU  CYCRIIbHOI  MOPANbHOCMI,  KPUMIHANbHA — AHMPONOJIO02IA,
AHMPONONI02TUHUL MEMOO
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