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Abstract. The article examines the reasons and conditions for the change of private principles
of criminal justice to imperative principles. The role of the church in the acquisition criminal process
in the countries of Western Europe, in particular: France and Germany, is studied. The article
analyzes the legal documents of the Middle Ages, namely the Ordinances of Louis XIII and the
German Criminal Code (Carolina). The order and procedure of criminal inquisitorial proceedings
are most clearly regulated in the mentioned legal acts. Conditions for the use of torture during pre-
trial investigation. And also the legal position of the accused. The impact of the inquisitorial process
on the further historical development of criminal justice and the science of criminal procedural law
is analyzed.
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The criminal procedural law has gone through many historical periods in its
development. All of them have been associated with periods of development of the
state and its institutions. The history of the formation and development of the Ukrainian
state and law gives reason to note that the domestic legal system has never contained
any norms regarding violence against people. The brutality of neither Hammurabi's
laws, nor Manu's laws, nor the inquisitorial investigation process in the field of criminal
proceedings have ever been borrowed and incorporated into the domestic legal system
[1].

Unlike the Ukrainian state, the criminal and judicial legislation in the Western
European countries has been developing under the influence of the Roman law and
process. The criminal process was divided into two stages: preliminary proceedings
before the praetor and final proceedings in court. The preliminary proceedings were
conducted in the absence of jurors and were aimed at collecting evidence for
formulating the indictment which was passed to the praetor. If there were several

ISSN 2663-5712 109 www.sworldjournal.com



N
| KE
SWorldJournal Issue 22 /Part 3 () \;Qg?

accusers who had submitted the claim, the praetor chose between them according to
their social status and proximity to the crime. In case of need to collect evidence, the
accuser was given a certain term after which he was to clearly formulate the claim in
the presence of the praetor and the accused. The praetor or his assistant interrogated
the accused. The interrogation process was recorded in the minutes signed by the
accuser. After that, the praetor announced the the indictment against a specific person
who, from that moment, was considered a defendant. Various restrictions could be
applied to the defendant.

The final court proceedings were held publicly, orally, and in an adversarial
manner before the court. The trial began with the formation of the court. At the next
stage, the parties presented their case: first the floor was given to the plaintiffs, and
then to the defendants. Testimony of witnesses, documents, tangible evidence,
confessions were recognized as evidence. The court assessed the claims and evidence
submitted by the parties. The sentence was written on tablets and had three types: A
(absolvo) - acquitted, C (condemno) - convicted, NL (non liguet) - requires additional
proceedings. The tablets were collected by the praector who counted them. The praetor
himself did not participate in the court decision. People's sentences were not to be
appealed.

The Western Christian Church was also guided by the Roman proceeding rules
when considering cases against clerics. There was developed a norm according to
which parishioners could not prosecute the clergy. However, due to the need to
strengthen church administration and the growing level of debauchery among the
clergy, there was a demand to create a more lenient form of prosecution with a lesser
degree of responsibility expected of a plaintiff for a false claim. This form became a
denunciation which was called the evangelical form. The denunciation received such a
name because it was based on the words from the Gospel of Matthew: "And when he
is lucky enough to find her, I tell you the truth that he rejoices over her more than over
the ninety and nine who did not go astray. So your Father that is in heaven is not willing
that one of these little ones should perish. And when your brother sins against you, go
and tell him between you and himself; if he listens to you, you have acquired your
brother. And if he does not listen, then take with you one or two more, so that the matter
may be confirmed in every way by the mouths of two or three witnesses. And if he
does not listen to them, tell the Church; and if he does not listen to the Church, let him
be to you like a barbarian and a publican!" [2]. The canonists twisted this biblical
postulate for their own purposes, namely, they rejected the denunciation by one person
face-to-face and in the presence of witnesses, and change it to the collective
denunciation, slander, and public condemnation; they changed the church community
to clerical leaders. The latter were entrusted with the duty of investigating (inguisitio)
and applying religious punishment to the condemned. For a long time, the denunciation
could be cleared by an oath.

Further development of the denunciation was given by the church synods
institution. The synod institution had already been known since the 4th century. Its
essence was as follows: for the purpose of church administration, the archdeacons
gathered famous local residents and questioned them about all the misdeeds and sins
that had been committed in this area, the received testimony was reported to the bishops
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who were to periodically visit the congregation [3, 20].
The inquisition process was further developed during the reign of Innocent III.

The reason for this was the constant criticism of the church institutions, as well as the
contemporary challenges formed by the Orthodox and Neo-Orthodox churches
representatives. In order to find out the true state of affairs in the ecclesiastical
provinces, by order of Innocent III, a general investigation was conducted into abuses
that needed an apostolic solution.

In order to carry out reforms, Innocent III convened the Fourth Lateran Council at
which the so-called Cathedral Constitutions were approved [4]. A significant part of
this document provisions concerned the organization and activity of the canonical
courts. As a result, a pan-European system of canonical justice was formed. Summons
to the judge located at a distance of more than two days' journey from the accused,
were prohibited; laymen were not to be appointed judges on spiritual matters; full
written records of all cases were to stay in church courts; defendants were not supposed
to file a complaint to a higher instance without valid reasons before the trial was
completed; judges were allowed to accept and cancel interim verdicts during the trial;
court sentences were recognized as valid if they were made in good faith. Ecclesiastical
courts were not allowed to further expand their jurisdiction to the detriment of the
secular judiciary [4]. The Fourth Lutheran Council canceled the so-called "cleansing
letter", with the denunciation increasingly becoming mandatory for every citizen. The
denouncer was given the right to actively participate in the trial, as well as to submit
the evidence available to him [3, 21]. The inquisitorial proceedings consisted of several
stages, namely, through slander. Then the judge secretly investigated the validity of
such act. The next stage was the summoning of the suspect and notifying him of the
case essence. The defendant swore to tell the truth and to give only truthful answers to
the prosecution. After the oath was taken, there were announced the witnesses’
statements, which were recorded by the judge, and their names. The defendant
submitted his explanations, after which the judge decided the case.

Cases of religious heresy were subjected to special proceedings. These cases were
removed from the proceedings conducted by bishops and handed over by the popes to
special delegates, Franciscans and Dominicans. It was them who, at the end of the 14th
century, introduced the secrecy of the witnesses’ names into the inquisition process, as
a result of which a confrontation between a witness and the defendant was canceled;
use of torture, and sentencing in the absence of the plaintiff.

Thus, the canonical inquisitorial process abandoned the private base of the
criminal process and the private prosecutor, at the same time imposing the public base
of the process and the special subject of the investigation under the duty of service. The
special subject (fiscal) oversaw the investigation and made proposals to the court. The
canonical inquisitional process had important historical significance for the legal
system of Western European countries. As the changes that were carried out under its
influence, gradually displaced the judicial duel, various kinds of ordeals, the cleansing
oath from the ancient Frankish and ancient Germanic system of evidence, replacing
them with the admission of guilt by the defendant, testimony of witnesses, written and
physical evidence. At the same time, the inquisitorial process completely eliminated
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the adversarial nature of the trial and the people's participation in the proceedings,
making them written, secret, and investigative.

The inquisitorial process in France was consolidated by judicial practice, and later
was enshrined in law. The inquisitorial process received its final legislative approval
in the Ordinances of Francis I and Louis XIV. The most important was the Ordinance
of Louis XIV (1670) which had a significant impact on the further development of
criminal procedural legislation in France. For instance, regarding the assessment of the
importance of the Ordinance of 1670 as a legal document, you can recall the words of
one of the classics of French criminal procedural science, René Garreau, « What can be
said about the preliminary investigation is that this is the law of Louis XIV, which
under the name of the code of 1808, still prevails in France» [5].

Ordinance of 1670 [6] envisaged two types of criminal proceedings, ordinary and
extraordinary. According to the Ordinance, an extraordinary criminal process, better
known as the inquisitorial one, could be initiated by a denunciation or a complaint. The
Ordinance also provided for the opening of criminal proceedings on the basis of a
judge's decision. In particular, the judge had the right to issue a decree on the detention
of suspects detained directly at the scene of the crime or on hot tracks, suspects for
participating in a duel, and vagrants.

The next stage of the inquisitorial criminal process (information) included a
complex of investigative actions, the purpose of which was to establish a crime and
identify the suspect, for which there was conducted examination of the scene of the
crime, the corpse and the victim. This complex also included interrogating witnesses,
researching written documents, obtaining necessary information by «church
persuasion» (monitoire).

Judges conducting investigative actions were obliged to file protocols which,
together with other physical evidence, were to be delivered to the court and attached to
the case file within 24 hours. In order to conduct investigative actions, the judge had
the right to summon a doctor who in the future, upon being summoned by the judge,
was obliged to testify under oath.

The Ordinance of 1670 paid considerable attention to the study of written
evidence. For instance, Title VIII of the Ordinance stated the possibility of conducting
a handwriting examination to determine the author. At that, experts could be
summoned to court for questioning under oath.

In case of insufficient evidence to establish and identify those involved in the
crime, the judge could oblige any priest to publish a «church persuasion or confession
message» (monitoire) in his parish. It was a request to parishioners to tell the priest,
during confession, everything they knew about the crime. If, during the confession, the
priest received information useful for the investigation, he sent a letter to the court
office. The "monitoire" procedure can be considered a special investigative action
which was characteristic of the Middle Ages when the church and religion occupied an
important place in society.

The ordinance obliged the judge to personally interrogate the suspect no later than
24 hours after the arrest. Before the interrogation, the suspect, as well as the witness,
was obliged to take an oath to tell only the truth. Refusal to take an oath was considered
a refusal to testify, even when the interrogated person had what to say in his defense.
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The judge could interrogate the suspect as many times as he needed to. If the suspect
did not speak French, he was provided with an interpreter. The interrogation was
conducted secretly in the presence of the judge and the secretary who kept the minutes.

After the interrogation, the judge was obliged to hold a confrontation between the
suspect and the witness. Before the confrontation, the suspect and the witness took an
oath to tell the truth. Then the judge asked if those being interrogated knew each other,
and announced the witness’ name, residence and profession. The suspect was given the
right to announce possible bias on the part of the witness. At the same time, the judge
had no obligation to recall the witness. Therefore, this right of the suspect was actually
void. The witness was obliged to refute or confirm the testimony of the suspect. Then
the testimony of the witness was announced, which the suspect had the right to refute
or confirm. The same procedure was carried out for two suspects, if there were such in
criminal proceedings.

If during the pre-trial investigation («infomation») a person suspected of having
committed a crime was identified, there was made a decision to prosecute such a person
as a defendant in the case. The Ordinance provided for three types of decisions on
prosecuting a defendant:

1) an order to appear in court;

2) an order to appear in court with a clearly indicated date;

3) a detention order.

The judge had the right to choose any of the orders. In case of non-appearance of
the defendant before the court, the judge chose the second type of order, and in case of
repeated non-appearance, the third. It should be noted that the first two types of orders
also served as subpoenas. Also, the detention order provided for detention and custody.

The Ordinance contained rather strict regulations regarding defendants taken into
custody. For instance, in the case of establishing the defendant's non-involvement in
the crime, he was to be released from custody only after the completion of the pre-trial
investigation with the prosecutor and the victim’s consent. If the prosecutor filed an
appeal against the acquittal, the defendant was to remain in custody. At that, the
victim's reconciliation with the defendant was also of no importance. The Ordinance
provided few possibilities for the defense of the defendant, in particular, it prohibited
the defendant to use qualified legal assistance. The only exception was suspects of
financial crimes. The system of obtaining acquittal evidence was highly formalized.
Judges were prohibited from obtaining acquittal evidence independently. The
defendant had the right to call defense witnesses only during the first interrogation,
after which he was deprived of this right.

The Ordinance of 1670 also contained norms regulating the use of torture. There
were two types of torture: preparatory and final. The preparatory torture was used to
complete insufficient information, the final torture was used already after the sentence
announcement in order to identify accomplices of the crime and the accused. It should
be noted that both types of torture were applied on the basis of a court order and only
to those accused of crimes which led to the death penalty. The torture could not be
applied repeatedly to the accused in the same case. However, the Ordinance did not
contain instructions on the maximum time of torture. Therefore, from a legal point of
view, one torture could turn into long-term suffering. The accused, who endured torture
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and did not testify against himself, was exempted from the death penalty.

Upon completion of the pre-trial investigation, the case was passed to the court.
The speaker judge prepared a report for the court session and for the prosecutor to
submit a reasoned conclusion. The court decision in the Ist instance court was made
by three judges by a majority of votes. Sentences were carried out on the day of their
announcement. If during the investigation or immediately after the announcement of
the death sentence, a defendant woman declared her pregnancy, an expertise was
ordered. If the expertise confirmed the fact of pregnancy, the execution of the death
sentence was postponed until the birth of the child.

The court's verdict could be not only guilty or acquittal. The court practice
provided for three types of verdicts that were not guilty. In particular:

1) L’absolution (absolution of sins) provided for a complete acquittal restoring the
honest name of the defendant and giving him the right to demand compensation
from the victim;

2) La mise hors cour (out-of-court) provided for the release of the defendant from
criminal prosecution, but did not provide grounds for his rehabilitation or his
rights for compensation of damage from the victim. Those convicted on the
basis of this sentence had the same rights restrictions as those convicted on the
basis of a guilty verdict. This type of sentence was used in the case of irrefutable
doubts about the defendant’s guilt;

3) Le plus ample informé (the most informed, or literally, before receiving more
detailed evidence), on the basis of this sentence, the person convicted for life or
for a certain term, remained in a position in which the criminal prosecution was
resumed when the court received new evidence.

Although court sentences were were carried out immediately, the Ordinance
provided for the possibility of filing an appeal. The appeal trial was held by 7 judges,
and a two-vote majority was required to make a decision in the accused favour. The
appeal hearing was public.

In general, it can be noted that the Ordinance of 1670 unified a large amount of
legal norms in the field of criminal procedure. At the same time, the authors of the
Ordinance neglected such important issues as the subject of proof, evaluation of
evidence, methods of torture. However, it should be emphasised that the Ordinance of
1670 was one of the first systematized normative acts, which stayed in effect for a
century and greatly simplified the work of lawyers of that era.

The inquisitorial process began to penetrate the German lands, as well as in
France, by judicial practice. The first attempts to legislate inquisitorial procedures were
made by Shvantsenberg - Bamberskyi, Statute of 1507 (Banberger Hals - Gerights -
Ordnung) and the Brandenburg Statute of 1515 (Brandenburgischer H.G.O.) [3, 25].
These statutes formed the basis of the Criminal Code of 1532 of Emperor Charles V
(Constitutio criminalis Carolina, CCC). The Criminal Code of 1532 (Carolina) [7] was
an important legal document as it legislated the inquisitorial procedures in criminal
proceedings in Germany and formed the basis of the general German law.

The Criminal Code consisted of criminal law articles, criminal procedure and
judicial procedure. In particular, in the section «About judges, court assessors and court
officialsy it was stated that all criminal courts were to be provided with judges, lay
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judges, and court clerks from people who were pious, worthy, prudent, experienced,
virtuous, the best of those available. For this, nobles and scientists were also to be
involved. It was also noted that for the nobles, the administration of justice was an
honorable matter worthy of respect, and therefore, they were to «personally participate
as judges or lay judges» [7].

Unlike other legal documents of the Middle Ages, Carolina paid considerable
attention to the definition of the concept of evidence, its types and proving procedure.
In particular, in the chapter 19 of the Criminal Code it was stated as «Every time, as
benign evidence is mentioned in the following, we want it to mean also benign signs
of truth, evidence, suspicions and assumptions, thereby we eliminate other
expressions». [7]. As for the types of evidence, the Code provided for tsuch «benign
suspicions and assumptions» as the general opinion of those close to a person, gossips,
hearsay, a case when the suspect was seen or caught at a suspicious, in general opinion,
place, the case when the suspect was seen at the scene of crime but could not be
identified, communication of the suspect with criminals, the suspect having grounds
for committing a crime, accusations of the victim who was on his deathbed, escape of
the suspect (Chapter XXV of the Criminal Code), unexpected (secret) death of an
adversary of the accused in the proceedings (Chapter XX VI of the Criminal Code). At
that, each of the listed pieces of evidence could be considered «benign» only when
combined with another or more pieces of evidence.

Evidence that provided grounds for the use of torture during the interrogation of
the suspect, was recognized as the accused’s belongings found at the scene of the crime
(Chapter XXIX), the testimony of the only good and blameless witness (Chapter
XXX), the testimony of the accused against the accomplices of the crime (Chapter
XXXI), a story of the crime told carelessly by the person who committed it, to outsiders
(Chapter XXXII).

The German inquisitional process consisted of three stages. The first stage, or
generalis (information), included investigating the event, the second stage, or
summaria (voruntersuchung), included a shortened interrogation of the accused, and
the third stage, or specialis (schlussverfahren), included the interrogation of the
accused and witnesses in accordance with the procedure.

Like in France, three types of sentences were foreseen in the German inquisitional
process. The sentences were appealed in the revision procedure.

Conclusion

Therefore, it can be stated that the historical origins of the criminal process began
with the dominance of private principles and were combined with the civil process.
Public principles in the criminal process were gradually developing, completely
displacing private principles. The criminal process became public and official and
passed into the sphere of the state interests. The ideas of statehood were not only rooted
in the criminal process, but also absorbed all other ideas. For instance, in the interests
of the state, the rights of the accused were fully denied. The latter actually became the
subject of research, to whom detention and torture were applied, the rights of the
plaintiff were replaced by the will of the law, the adversarial process was replaced by
the theory of proof, the parties to the court dispute turned into an inanimate study of
subjects, the concept of prosecution was replaced by the grounds for opening a criminal
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case, the appeal of sentences was replaced by a revision procedure, with the
clarification of the material truth in the case declared to be of state interest.

References

1. Electronic resource, access mode: http://vlp.com.ua/files/150187 vstup.pdf

2. Ukrainian Bible online translated by Ivan Ohienko. Old Testament. Electronic
resource, access mode: http://www.my-bible.info/biblio/ukrainskaya-
bibliya/evangelie-ot-matfeja.html

3. 1.Ya. Foynitskyi. Course of criminal proceedings. T.1, edition 4. S.-Ptb, the
«Public utility» publishing house, 1912.
file:///F:/%D0%A4%D0%9E%D0%99%D0%9D%D0%98%D0%A6%D0%9A%D0
%98%D0%99%20%D0%A2.1.pdf f

4. Sanzharov V.A., Pavlyukh O.A. Sanzharova G.F. The Fourth Lateran Council
of 1215: traditions and innovations in canon law. Electronic resource, access code:
https://elibrary.kubg.edu.ua/id/eprint/41761/1/H Sanzharova O Pavlyuh LSEJ 6 F
RGEF.pdf

5. A. Yu. Ishko. The Criminal Ordonance of 1670 is the root of the criminal
procedural law of France in the era of absolutism. Electronic resource, access code:
ugolovnyy-ordonans-1670-g-kak-istochnik-ugolovno-protsessualnogo-prava-frantsii-
epohi-absolyutizma.pdf

6. Ordonnance criminelle // Recueil general des anciennes lois frangaises, depuis
I'an 420 jusqu'a la Revolution de 1789 / Ed. F.-A. Isambert et al. Vol. 18. Paris, 1829.
P. 371 — 423. Electronic resource, access code: Recueil général des anciennes lois
francaises, depuis 1'an 420 jusqu'a la révolution de 1789 .. : France : Free Download,
Borrow, and Streaming : Internet Archive

7. Carolina. The Criminal Code of Charles V. Translation, preface and notes by
prof. S. Ya. Bulatova. Alma-Ata, 1967. Electronic resource, access mode: Kaponuna
(krotov.info)

8. R. G. Pestsov, V. P. Mikulin, U. V. Kostyushko, D. V. Voytyuk. Inquisitorial
process as a historical form of criminal process. Proceedings of the XI International
Scientific and Practical Conference Actual problems of learning and teaching methods.
Vienna, Austria December 06 — 09, 2022. 580 pg.

Anomauia. YV cmammi 00cCniodiceHO NpuduHU ma YMO8U 3MIHU NPUBAMHUX 3ACal
KPUMIHAILHO20 CYOOHYUHCIEA HA IMnepamuHi. J[ociiodiceHo pob Yyepkeu y KPUMIHATbHOMY Npoyeci
npuobamnhs 6 Kpainax 3axionoi €sponu, soxpema: Opanyii ma Himewuunu. ¥ cmammi ananizyromocs
HopmamusHo-npasosi dokymenmu Cepednvosiuus, a came Opoonancu Jloodosuxa XIII ma
Himeyvkuti xpuminanvhuti xooexc (Kaponina). YV 3a3nHauenux HOpMaAmueHoO-npasosux axmax
HaUbinbW 4imKo 8pe2yibo8ano NopsooK i npoyedypy KpUMIHATbHO-CIOU020 NPOBAONCEHHA. Y MosU
3aCcmocy8anHs mopmyp hi0 yac 00cy008020 cliocmed. A maxodc npasose CmaHosuuye
o6sunysauenoco. Ilpoananizoéano 6nau8 IHKGI3UYIUHO20 Npoyecy HA NOOANbUWUL ICMOPUYHULL
PO3BUMOK KPUMIHATLHO20 CYOOUUHCNBA MA HAYKU KPUMIHATbHO-NPOYECYalbHO20 NpAsa.

Knwuoei cnosa: kpuminanvho-npoyecyanvhe npago, KpUMIHATbHUL npoyec, icmopudni hopmu
KPUMIHATLHO20 Npoyecy, IHKGI3UYIUHUL npoyec, ICmopisi KPUMIHATbHO-NPOYECYAIbHO20 NPAsd.
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